
UNITED STATES TAX COURT
WASHINGTON, DC 20217

MAURICIO H. MALDONADO,

Petitioner,

v.

COMMISSIONER OF INTERNAL REVENUE,

Respondent

)
)
)
) Docket No. 20203-17.
)
)
)
)

ORDER OF DISMISSAL AND DECISION

This case, which has been consolidated with petitioner Guillermina
Zamorano D Maldonado's case at Docket No. 20216-17 for purposes of trial,
briefing, and opinion, was calendared for trial at the trial session commencing
November 26, 2018, in Los Angeles, California. When the consolidated cases
were called, there was no appearance by or on behalf of either petitioner.
Respondent appeared and filed a Motion to Dismiss for Lack of Prosecution
(Motion to Dismiss), wherein he requests that this case be dismissed for failure to
properly prosecute and that a decision be entered sustaining the deficiency for
petitioner's 2014 taxable year as determined in the notice of deficiency.
Respondent was directed to supplement his Motion to Dismiss¹ and timely did so
in respondent's First Supplement to Motion to Dismiss for Lack of Prosecution,
filed December 20, 2018.

A Notice Setting Case for Trial (Trial Notice), setting a trial date in this case
for November 26, 2018, was mailed on June 27, 2018, to petitioner at the address
he provided in his Petition. The Trial Notice warned: "Your failure to appear may
result in dismissal of the case and entry of decision against you." This mailing was
not returned.

A Standing Pretrial Order was attached to the Trial Notice. The Standing
Pretrial Order directed petitioner, among other things: (1) to communicate and
cooperate with respondent's counsel regarding settlement or, if the case could not
be settled, the preparation of a stipulation of facts; (2) to identify in writing and

¹See Order, Docket No. 20203-17 (Dec. 6, 2018).
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exchange with respondent's counsel, no later than November 12, 2018, any
documents or materials that petitioner expected to offer at trial; (3) to serve on
respondent's counsel and file with the Court a pretrial memorandum no later than
November 12, 2018; and (4) to be present on the trial date and prepared to try the
case. The Standing Pretrial Order warned: "The Court may impose appropriate
sanctions, including dismissal, for any unexcused failure to comply with this
Order."

A second Notice (Reminder Notice), mailed on October 15, 2018, to
petitioner at the address he provided in his Petition, reminded him that his case had
been set for trial on November 26, 2018, and warned that failure to appear for the
trial session could result in its dismissal. This mailing was not returned.

In addition to his failure to appear for trial, petitioner has not filed a pretrial
memorandum in this case.

The Court may dismiss a case at any time and enter a decision against the
taxpayer for failure properly to prosecute his case, failure to comply with the Rules
of this Court or any order of the Court, or for any cause which the Court deems
sufficient. Rule 123(b);2 Stearman v. Commissioner, 436 F.3d 533, 535-537 (5th
Cir. 2006), afg T.C. Memo. 2005-39; Bauer v. Commissioner, 97 F.3d 45, 48-49
(4th Cir. 1996); Edelson v. Commissioner, 829 F.2d 828, 831 (9th Cir. 1987), afg
T.C. Memo. 1986-223. In addition, the Court may dismiss a case for failure to
properly prosecute if the taxpayer inexcusably fails to appear for trial and does not
otherwise participate in the resolution of his claim. Rule 149(a); Tello v.
Commissioner, 410 F.3d 743, 744 (5th Cir. 2005); Rollercade, Inc. v.
Commissioner, 97 T.C. 113, 116-117 (1991).

Petitioner has failed to properly prosecute this case. Petitioner did not
appear for trial on November 26, 2018, despite being warned by the Trial Notice
and Reminder Notice that failure to appear could result in dismissal of the case and
entry of a decision against him. Moreover, petitioner has failed to file a pretrial
memorandum as directed by the Standing Pretrial Order.

Petitioner's failures have prejudiced respondent by causing him to expend
resources that could have been expended elsewhere. See Jarvis v. Commissioner,

2All Rule references are to the Tax Court Rules of Practice and Procedure,
and all section references are to the Internal Revenue Code of 1986, as amended
and in effect for the year at issue.
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735 F. App'x 21 (Mem), 22 (2d Cir. 2018); Tebedo v. Commissioner, 676 F.
App'x 750, 752 (10th Cir. 2017); 4 Pickett v. Commissioner, 240 F. App'x 883,
884 (2d Cir. 2007) (finding the Commissioner prejudiced where taxpayers refused
to appear for trial, thereby forcing "the agency to waste its resources in pointless
litigation, thus diverting its ability to collect taxes elsewhere"). Moreover,
petitioner's failures have hindered the Court's management of its docket. See
Tebedo v. Commissioner, 676 F. App'x at 752 (finding taxpayer's "interference
with the judicial process" was "obvious" where "he failed to comply with any of
the court's orders, and decided not to appear for trial with no advance notice to the
court"); Franklin v. Commissioner, 297 F. App'x 307, 309-310 (5th Cir. 2008)
(finding "a clear record of * * * delay and contumacious conduct" where taxpayer
failed to appear for trial, failed to cooperate with the Commissioner, failed to
comply with a court order, and failed to file a pretrial memorandum as directed by
the standing pretrial order). Petitioner's failures are not excused.

We have balanced petitioner's interest in being heard, which has been
diminished by his failure to meaningfully participate in these proceedings, against
the Court's responsibility to manage its docket, and we have concluded that
dismissal is warranted. See Jarvis v. Commissioner, 735 F. App'x at 22; 4 Harris
v. Commissioner, 748 F. App'x 387, 2018 WL 4677710 (2d Cir. 2018); Pickett v.
Commissioner, 240 F. App'x at 884. We have also considered the efficacy of
lesser sanctions and concluded that such sanctions would be futile in view of
petitioner's previous disregard of the Court's warnings. See Tebedo v.
Commissioner, 676 F. App'x at 752 (finding that where taxpayer "consistently
failed to obey the court's orders, there * * * [was] no reason to think a lesser
sanction would have been effective"); Franklin v. Commissioner, 297 F. App'x at
309 ("Lesser sanctions are futile when, despite a judge's explicit warnings, a
plaintiff neither cooperates nor appears at trial.").

Accordingly, we conclude that it is appropriate to dismiss petitioner's case
for failure to properly prosecute. See Roulett v. Commissioner, 534 F. App'x 915,
916 (1 lth Cir. 2013) (affirming dismissal for failure to prosecute where taxpayers
failed to appear for trial and failed to file a pretrial memorandum); De Haas v.
Commissioner, 418 F. App'x 637 (9th Cir. 2011) (affirming dismissal for failure to
prosecute where taxpayer failed to appear for trial), af[g T.C. Memo. 2009-25;
Klootwyk v. Commissioner, 418 F. App'x 635 (9th Cir. 2011) (same), afg T.C.
Memo. 2008-214; Taylor v. Commissioner, 271 F. App'x 414, 416 (5th Cir. 2008)
(same); Duran v. Commissioner, 12 F. App'x 588, 589 (9th Cir. 2001) (same).
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In the notice of deficiency, respondent determined a deficiency of $46,563 in
petitioner's 2014 Federal income tax. Respondent therein determined that
petitioner failed to report taxable cancellation of debt (COD) income of $89,934,
taxable interest income of $24, and taxable unemployment compensation of
$2,700, and that he underreported his Schedule C gross receipts by $40,041.
Respondent also disallowed a miscellany of itemized and business expense
deductions claimed on Schedules A and C, respectively, and changed petitioner's
filing status from "head of household" to "married filing separately." However,
because petitioner was married and domiciled in California during 2014,
respondent decreased petitioner's tax liability by $72,911 in accordance with the
state's community property laws.3

Respondent has attached a copy of the notice of deficiency to his Answer.
Additionally, respondent has attached to his Motion to Dismiss, as Exhibit A, a
certified copy of petitioner's Wage and Income Transcript for 2014, which
indicates the basis for several of respondent's deficiency determinations. The
Wage and Income Transcript indicates that respondent received three information
returns from Ocwen Loan Servicing, LLC in West Palm Beach, Florida: a Form
1099-C, Cancellation of Debt, reporting that on November 13, 2014, it discharged
$89,934 of mortgage debt for which petitioner was liable; and two Forms 1099-
INT, Interest Income, reporting that during 2014 it made interest payments of $3
and $20, respectively, to petitioner.4 The Wage and Income Transcript also
indicates that respondent received a Form 1099-G, Certain Government Payments,
from the Employment Development Department in Sacramento, California,
reporting that during 2014 it paid petitioner unemployment compensation of
$2,700.

In a case involving unreported income, as in the instant matter, the Court of
Appeals for the Ninth Circuit, where appeal in this case lies absent a stipulation to

3As noted infra p. 9, respondent has conceded that he erred in computing the
community property income allocation in the notice of deficiency and, as directed
by the Court, has filed a supplement to his Motion to Dismiss with revised
deficiency and sec. 6662(a) accuracy-related penalty amounts that are lower than
those originally determined, reflecting corrected computations.

4It is not clear from the record why the total amount of taxable interest
reported on the Wage and Income Transcript, $23, differs from the amount
determined in the notice of deficiency, $24. We consider any error to be de
mmimis.
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the contrary, has held that the presumption of correctness for a statutory notice of
deficiency applies once the Commissioner introduces "some substantive evidence
that the taxpayer received unreported income."5 Hardy v. Commissioner, 181 F.3d
1002, 1004 (9th Cir. 1999), aff'g T.C. Memo. 1997-97. "If the Commissioner
introduces some evidence that the taxpayer received unreported income, the burden
shifts to the taxpayer to show by a preponderance of the evidence that the
deficiency was arbitrary or erroneous." Id.

As noted, respondent's determinations that petitioner failed to report taxable
COD income of $89,934, interest income of $24, and unemployment compensation
of $2,700, are based, respectively, on the Forms 1099-C, 1099-INT, and 1099-G
that he received from Ocwen Loan Servicing, LLC (in the case of the Forms 1099-
C and 1099-INT) and the Employment Development Department (in the case of
the Form 1099-G). In support of the aforementioned determinations, respondent
has proffered a certified copy of petitioner's Wage and Income Transcript for
2014. See Rule 803(8), 902(4), Fed. R. Evid. Petitioner does not deny in his
Petition that he in fact received the COD income, interest income, and
unemployment compensation at issue.

We find that the proffered Wage and Income Transcript constitutes
sufficient evidence connecting petitioner to the COD income, interest income, and
unemployment compensation at issue, particularly in view of petitioner's failure to
deny that he received such income. Accordingly, respondent has satisfied his
evidentiary burden with respect to the foregoing unreported income, rendering the
notice of deficiency presumptively correct as to these items. See Nelson v.
Commissioner, T.C. Memo. 2018-95, at *5-*6 (fmding that a notice of deficiency
and wage and income transcript indicating third-party payers paid the taxpayer the
amounts in question sufficiently connected him to an income-producing activity);
Banister v. Commissioner, T.C. Memo. 2008-201, slip op. at 5-6 (finding that a
notice of deficiency indicating third-party payers paid the taxpayer the specific

5If an information return is the basis for the Commissioner's determination
of a deficiency--as it is here--sec. 6201(d) may apply to shift the burden of
production to the Commissioner if in any court proceeding the taxpayer asserts a
reasonable dispute with respect to the income reported on the information return
and the taxpayer has fully cooperated with the Commissioner. See McQuatters v.
Commissioner, T.C. Memo. 1998-88. Petitioner has not denied that he in fact
received the unreported COD income, interest income, and unemployment
compensation reflected on the Wage and Income Transcript. Accordingly, we
conclude that sec. 6201(d) does not apply in this case.
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amounts in question satisfied the minimal evidentiary burden even though direct
evidence was not in the record where the taxpayer implicitly acknowledged that he
received at least some income during the year at issue), aff'd, 418 F. App'x 637
(9th Cir. 2011); see also Parker v. Commissioner, 117 F.3d 785, 787 (5th Cir.
1997) ("The Commissioner has no duty to investigate a third-party payment report
that is not disputed by the taxpayer."); Schaeffer v. Commissioner, T.C. Memo.
1994-206, 1994 WL 175736, at *3-*4 (rejecting the taxpayers' argument that it
was arbitrary for the Commissioner to rely on third-party information in
determining unreported income where the taxpayers, among other things, "did not
even attempt to deny that they received in the income in question").

Petitioner also does not dispute that he was engaged in a Schedule C
income-producing activity during 2014. According to the notice of deficiency,
petitioner reported Schedule C gross receipts of $83,291 on his 2014 return. As
noted, the notice of deficiency determined that petitioner had failed to report
$40,041 of Schedule C gross receipts for 2014. Petitioner's Petition does not
assign error to respondent's determination of Schedule C gross receipts. Rather,
petitioner's primary contention in the Petition appears to be that his return preparer
erred in preparing the 2014 return. Moreover, the certified Wage and Income
Transcript proffered by respondent indicates that petitioner was issued a Form
1099-MISC, Miscellaneous Income, by SMG Sports & Entertainment LLC, in W.
Conshohocken, Pennsylvania, reporting non-employee compensation of $1,197 for
that year. We find that the Wage and Income Transcript, coupled with petitioner's
failure to dispute that he was involved in a Schedule C income-producing activity
for the year at issue, constitutes sufficient evidence connecting petitioner to the
unreported Schedule C gross receipts at issue. Accordingly, respondent has
satisfied his evidentiary burden with respect to the unreported Schedule C gross
receipts, rendering the notice of deficiency presumptively correct as to this item of
mcome.

All of the material allegations set forth in the Petition in support of the
assignments of error have been denied in respondent's Answer. Petitioner has not
claimed or shown entitlement to any shift in the burden ofproof under section
7491(a). See sec. 7491(a)(2)(B). Accordingly, the burden ofproof rests with
petitioner concerning any error in the deficiency determination. As petitioner
adduced no evidence in support of the assignments of error in the Petition, he has
failed to satisfy his burden of proof. We thus sustain the deficiency as modified
below.
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In the notice of deficiency, respondent also determined that petitioner is
liable for an accuracy-related penalty of $9,312 under section 6662(a) for 2014. In
his Motion to Dismiss, respondent contends that the penalty is warranted on the
basis of negligence or disregard of rules or regulations. Section 6662(a) and (b)(1)
imposes an accuracy-related penalty of 20% on the portion of an underpayment of
tax attributable to negligence or disregard of rules or regulations. "Negligence"
includes any failure to make a reasonable attempt to comply with the internal
revenue laws or to exercise reasonable care in the preparation of a tax return.
Sec. 6662(c); sec. 1.6662-3(b)(1), Income Tax Regs. "Disregard" includes any
careless, reckless, or intentional disregard of the Code, regulations, or certain IRS
administrative guidance. Sec. 6662(c); sec. 1.6662-3(b)(2), Income Tax Regs.

The Commissioner generally bears the burden of production with respect to
a penalty where the taxpayer has contested it in his petition. Sec. 7491(c); Funk v.
Commissioner, 123 T.C. 213, 216-218 (2004); Swain v. Commissioner, 118 T.C.
358, 363-365 (2002). To satisfy the burden, the Commissioner must offer
sufficient evidence to indicate that it is appropriate to impose the penalty. Higbee
v. Commissioner, 116 T.C. 438, 446 (2001). If the Commissioner satisfies his
burden of production, the taxpayer bears the burden of proving it is inappropriate
to impose the penalty because of reasonable cause, substantial authority, or a
similar provision. Id. at 446-447; see also sec. 6664(c); Wheeler v. Commissioner,
127 T.C. 2000, 206 (2006), aff'd, 521 F.3d 1289 (10th Cir. 2008).

Petitioner has not directly alleged any specific error in respondent's
determination of the accuracy-related penalty. However, his statement in his
Petition that "[t]he information on my 2014 1040 IRS Tax Form is inconsistant
[sic] with the information I provided to the tax preparer" could, in view of his pro
se status, fairly be construed as a reasonable cause defense. Thus, we find that
petitioner has stated a claim with respect to the penalty at issue, imposing an
obligation on respondent to produce evidence in support of his penalty
determination.

We find that respondent has satisfied his burden of production with respect
to the accuracy-related penalty in this case because the underpayment of tax for
2014 is attributable to negligence. Negligence is strongly indicated where a
taxpayer fails to report income reflected on information returns. Sec. 1.6662-
3(b)(1)(i), Income Tax Regs.; Probandt v. Commissioner, T.C. Memo. 2016-135.
As noted, respondent has proffered evidence showing that petitioner failed to
report taxable COD income, interest income, and unemployment compensation
reported by third parties on information returns for the year at issue. We
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accordingly conclude that respondent has satisfied his burden of production that
this portion of the underpayment is attributable to negligence.

Moreover, while petitioner reported Schedule C gross receipts of $83,291
for 2014, we have sustained respondent's determination that his Schedule C gross
receipts for 2014 were in fact $123,332. We conclude that respondent's
demonstration of an income omission of this magnitude satisfies his burden of
production that this portion of the underpayment is also attributable to negligence.

The Commissioner's burden ofproduction with respect to penalties includes
showing compliance with section 6751(b). See Graev v. Commissioner, 149 T.C.
No. 23 (Dec. 20, 2017), supplementing and overruling in part 147 T.C. 460 (2016);
see also Chai v. Commissioner, 851 F.3d 190, 221 (2d Cir. 2017), aff'g in part,
rev'g in part T.C. Memo. 2015-42. Respondent has met his burden of production
with respect to section 6751(b). Attached to the Motion to Dismiss is a certified
Civil Penalty Approval Form indicating supervisory approval was obtained on
May 25, 2017, for the assertion of an accuracy-related penalty due to negligence.
The notice of deficiency is dated June 23, 2017. Thus, supervisory approval for
the assertion of the accuracy-related penalty due to negligence was obtained.

Petitioner bears the burden ofproofwith respect to any exculpatory factors
for penalties. See Higbee v. Commissioner, 116 T.C. at 446-447; Wheeler v.
Commissioner, 127 T.C. at 206. As petitioner has adduced no evidence in support
of his reasonable cause claim, or any other exculpatory factor, we sustain
respondent's determination of the accuracy-related penalty pursuant to section
6662(a).

In his Motion to Dismiss, respondent concedes that he "erroneously
neglected to include Mr. Maldonado's unemployment compensation, in the amount
of $2,700, in the community property income allocation." As directed by the
Court, he has supplemented his Motion to Dismiss with revised deficiency and
section 6662(a) accuracy-related penalty amounts reflecting corrected
computations. As these amounts are lower than those originally determined, we
will enter a decision in accordance with these revised amounts.

The foregoing considered, it is

ORDERED that respondent's Motion to Dismiss for Lack of Prosecution,
filed November 26, 2018, as supplemented, is granted, in that this case is hereby
dismissed for failure to properly prosecute. It is further




